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Chi ef Judge CRAWFORD del i vered the opinion of the Court.
Pursuant to his pleas, Appellant was convicted of eight
specifications of larceny of mlitary property, four
specifications of forgery, and one specification of noney
| aundering, in violation of Articles 121, 123, and 134, Uniform
Code of MIlitary Justice [hereinafter UCMI], 10 U.S.C. 88 921,
923, 934 (2002). The convening authority approved a sentence of
a bad-conduct discharge, 30 nonths’ confinenent, and reduction to
pay grade E-2. The Air Force Court of Crimnal Appeals affirned
the findings and sentence, and we granted review of the foll ow ng
i ssue:
VWHETHER APPELLANT’ S PRETRI AL CONFI NEMENT WAS
| LLEGAL BECAUSE THE DECI SI ON TO CONFI NE HI M WAS
BASED ON CONCERNS THAT HE WOULD COVWM T SUI Cl DE
RATHER THAN THE CRI TERIA SET FORTH IN R C M
305(h) (2)(B)(iii) AND THAT LESSER FORMS OF
RESTRAI NT WERE NOT CONSI DERED.
For the reasons set forth below, we affirm
FACTS
Appel I ant | earned on January 10, 2000, that he was under
i nvestigation for stealing approximtely $70,000 fromthe
Governnment. That same day, Appellant’s commander, Maj or
El i zabeth May, called himand ordered himto report for duty the
follow ng norning. Appellant failed to report as instructed, and

i nstead checked hinmself into a |ocal hotel where he slit his

wists. After Appellant returned honme of his own volition, his
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unit took himto the hospital to be treated for the wounds on his
wists. Appellant was then transferred to the Veteran's
Adm ni stration (VA hospital for a two week psychiatric
observation and assessnent.

On the day of Appellant’s release fromthe VA hospital,
Maj or May ordered himinto pretrial confinement. 1In the
menor andum expl ai ni ng her decision, Mjor May wote:

| believe that pre-trial confinenent at
Tyndal|l AFB is appropriate in this case. | do not
believe |l esser forns of restraint are adequate.
SSgt Wardl e has denonstrated he will disregard
orders, as he denonstrated by not reporting to ny
of fice as ordered at 0700 hours on 11 January
2000. Any other formof restraint would require
SSgt Wardl e abi ding by sone formor [sic] order by
me. It is foreseeable SSgt Wardle will not appear
at trial if not placed in pre-trial confinenent.
He fled and then attenpted suicide soon after
| earning of the investigation and nature of
al l egations against him | anticipate SSgt Wardl e
will be tried by a court-martial. M experience
W th other nenbers facing a court-martial is that
the stress becones even greater as the process

draws closer to trial. Since SSgt Wardle fled at
this early stage, | feel the potential exists he
will not appear for trial if not placed in pre-

trial confinenent.
She subsequently testified as to her added concern that Appell ant
had fornul ated an escape plan and had set aside a significant
anount of noney. The nagistrate review ng Major May’' s order
determ ned that confinenent was warranted because Appellant was a
risk to hinmself and because | ess severe fornms of restraint were

i nadequate to insure his presence at trial
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Appel  ant noved for relief at trial, contending that the
magi strate abused his discretion by continuing Appellant’s
pretrial confinenent. The mlitary judge heard evi dence on the
i ssue of Appellant’s pretrial confinenment, and concl uded that
such confi nenent was proper
DI SCUSSI ON
This Court reviews a mlitary judge' s ruling on the legality

of pretrial confinenment for abuse of discretion. United States

v. Gaither, 45 MJ. 349, 351-52 (C A A F. 1996). There is an
abuse of discretion when a mlitary judge applies an erroneous

view of the law. United States v. Taylor, 47 MJ. 322, 325

(CAAF 1997); United States v. Sullivan, 42 MJ. 360, 363

(CA AF 1995). An appellate court “should limt its reviewto
the facts [that were] before the deciding official.” Gaither, 45
MJ. at 351. Applying these principles, we conclude the mlitary
judge did not abuse his discretion for the reasons set forth
bel ow.

The mlitary judge in this case nade the follow ng findings
of fact: “[T]he court incorporates by reference and finds by a
preponderance of the evidence as facts the facts set forth by the
government in paragraphs 1 through 5 of its response[.]” Anong
the facts identified in the Governnent’s brief that the mlitary

j udge incorporated were the foll ow ng:
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Early on the norning of 10 Jan 00, SSgt Wardl e
checked into a Pensacol a area hotel using his
government charge card. He failed to report for duty
as instructed at 0700 hours. Sonetine that norning, he
cut his wists. He remained at the hotel that norning
and nost of the afternoon, never informng his spouse
or his unit regarding his whereabouts. At
approxi mately 1840 hours, SSgt Wardl e returned hone.
SSgt Wardle’s wife saw SSgt Wardle’s wists and al so
found a note in his wallet stating, “Please forgive ne
again. | love you.” She contacted the unit, who
brought SSgt Wardle to the hospital. SSgt Wardl e
required 19 stitches to close the wound on his wi st.
After treatnent at Pensacol a NAS, SSgt \Wardl e was
admtted to the VA Hospital at Qulfport, M ssissipp
for observation and a suicide watch. He remained at
the VA hospital in a secure ward until 24 Jan 00. SSgt
Wardl e’ s di scharge di agnosis was acute depression.

Maj May placed SSgt Wardle into pretrial confinenent
because she had reasonabl e grounds to believe that SSgt
Wardl e stole noney fromthe governnment and because SSgt
Wardl e posed a threat to hinself and a risk for flight.
Specifically, SSgt Wardle failed to appear for duty on 10
Jan 00 as ordered. Additionally, he tried to kill hinself.
Maj May reasoned that, based upon her experience with past
menbers facing trial, SSgt Wardl e woul d face even greater
stress as the court martial process progressed, increasing
the chance that he would flee or again attenpt to harm
hi msel f.

A neutral and detached magi strate, Col James
Foster, conducted a review of SSgt Wardle's pretrial
confinement on 25 Jan 00. After review ng the evidence
in the case and hearing the testinony of Maj May and [a
speci al agent], Col Foster recommended continuation of
pretrial confinenent. Col Foster found that reasonable
grounds existed to believe SSgt Wardle commtted the
of fenses of larceny and forgery. Further, Col Foster
determ ned, based upon SSgt Wardl e’ s di agnosi s of
depression and suicide attenpt, that |esser fornms of
restraint were inadequate to ensure SSgt Wardle’s
appearance at trial.
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The mlitary judge al so endorsed the reasoning set forth in the
Governnent’s brief, determ ned that a preponderance of the

evi dence supported the magi strate’s decision, and held that the
magi strate did not abuse his discretion in finding Appellant’s
pretrial confinenent to be appropriate.

Article 10, UCMJ, 10 U. S.C. § 810 (2002), allows pretrial
confinement “as circunstances may require” for persons subject to
and charged under the UCMI. Rule for Courts-Mrtial 305 states
that an accused may be held in pretrial confinement if his

commander has probabl e cause, or reasonable grounds, to believe

t hat :
(1) An offense triable by a court-martial has been
comm tted;
(i) The prisoner commtted it; and
(ti1) Confinenment is necessary because it is foreseeable
t hat :
(a) The prisoner will not appear at trial, pretrial
heari ng, or investigation, or
(b) The prisoner will engage in serious crim nal
m sconduct; and
(1v) Less severe forns of restraint are inadequate.

Rul e for Courts-Martial 305(h)(2)(B)[hereinafter R C. M]
(enmphasis added). Gernane to the issue at hand is the rule’s
endorsenment of pretrial confinement in view of a |ikelihood that
“[t]he prisoner will not appear at trial, pretrial hearing, or
i nvestigation” and the inadequacy of |ess severe forns of

restraint.
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I n adopting as his own the facts descri bed above, the
mlitary judge in effect confirnmed that Appellant was a flight
risk and that |ess severe forns of restraint were inadequate.
The facts adopted by the mlitary judge that specifically
addressed flight risk and the i nadequacy of |ess severe forns of
restraint were as follows:

Early on the norning of 10 Jan 00, SSgt Wardl e
checked into a Pensacola area hotel [and] failed to

report for duty as instructed at 0700 hours. He

remai ned at the hotel that norning and nost of the

af ternoon, never informng his spouse or his unit
regardi ng his whereabouts.

: Maj May placed SSgt Wardle into pretrial
confi nenent because she had reasonabl e grounds to
believe that SSgt Wardle . . . posed . . . a risk for
flight. . . . Maj My reasoned that . . . SSgt Wardl e
woul d face even greater stress as the court marti al
progressed, increasing the chance that he would fl ee.

A neutral and detached nmgistrate .
determ ned that |esser forns of restraint were
i nadequate to ensure SSgt WArdl e’ s appearance at
trial.

These adopted facts reveal the reasonabl e concern that Appellant,
having already fled once upon |learning of the investigation into
his alleged theft, mght again flee and fail to appear at trial.
The facts further reveal the conclusion that this risk rendered

| ess severe forns of restraint inadequate. As R C M 305

aut horizes pretrial confinenent on these grounds, the mlitary
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judge properly, albeit by incorporating the Governnent’s brief,
approved Appellant’s pretrial confinement.III
To be clear, suicide and flight risk were not entirely
i ndependent factors in this case. A predom nant concern
t hroughout the proceedi ngs was that Appellant’s suicide attenpt
rendered hima flight risk. This concern characterized Mjor
May’ s decision, the magistrate’s review, and the mlitary judge’s
ruling. However, we need not reach the issue of whether suicide
risk in this case, or under other circunstances, would warrant
pretrial confinenent. 1In light of the other factors cited by
Maj or May, including the anbunt of noney Appellant had taken and
his failure to report to duty at 0700 (which was only | ater
foll owed by an attenpted suicide with an undeterm ned predicate),
Appel I ant established hinself as a flight risk within the nmeani ng
of R C M 305.
CONCLUSI ON
The decision of the United States Air Force Court of

Crim nal Appeals is affirned.

1 We note, however, that while the military judge’ s incorporation by reference
of the facts listed in the Governnent’s brief lawfully sustai ned Appellant’s

pretrial confinement on the bases of flight risk and the inadequacy of |esser
fornms of restraint, the mlitary judge' s identification of these bases could

have been nore apparent.
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ERDVANN, Judge, wi th whom EFFRON, Judge, joins (concurring
in the result):

| concur in the result. Under the facts presented in
this case, however, | would rely on other grounds to affirm
t he decision below. A reasonable belief that an accused
W ll commt suicide before trial is alegitimate factor to
be wei ghed, along with all other evidence, in determ ning
whet her pretrial confinenent is appropriate.

Rul e for Courts-Martial 305 [hereinafter R C. M]
contenplates three levels of review after an individual is
placed in pretrial confinement. Initially, the comuander
ordering the confinement is required to determ ne whet her
pretrial confinenment should continue, applying the criteria
set forthin RC. M 305(h)(2)(B)

The commander shall direct the prisoner’s release
from pretrial conf i nenent unless the conmander
bel i eves upon probabl e cause, that is, upon reasonable
grounds, that:

(i) An offense triable by a court-martial has

been conmitted;

(1i) The prisoner conmtted it; and

(ti1) Confinement is necessary because it is
f oreseeabl e that:

(a) The prisoner will not appear at trial
pretrial hearing, or investigation, or
(b) The prisoner wll engage in serious

crimnal m sconduct; and
(iv) Less severe forns of restrain are
i nadequat e.
Maj or Elizabeth May found that she had reasonabl e

grounds to believe that an offense (larceny) had been
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commtted and that it had been commtted by Appellant. She
specifically found that “he is a threat to hinself and is a
flight risk.” (Enphasis added.) In her nenorandumin
support of pretrial confinenent, Major My stated:

It is foreseeable SSgt Wardle will not appear at trial
if not placed in pre-trial confinenent. He fled and
then attenpted suicide soon after |earning of the

i nvestigation and nature of allegations against him

| anticipate SSgt Wardle will be tried by court-
martial. M experience with other nenbers facing a
court-martial is that the stress becones even greater
as the process draws closer to trial. Since SSgt
Wardle fled at this early stage, | feel the potenti al
exists he will not appear for trial if not placed in
pre-trial confinenent.

R C M 305(i)(2) provides that a neutral and detached
of ficer (magi strate) nust conduct a probabl e cause review
as to whether pretrial confinenent should continue. On
June 27, 2000, a magistrate reviewed the circunstances of
Appel lant’ s pretrial confinenent. The nagistrate found
that continued pretrial confinenment was appropriate. In
hi s “MEMORANDUM ” however, the nagistrate relied solely on
the fact that Appellant posed a danger to hinself:

7. FI NDI NGS: APPROPRI ATENESS OF CONFI NEMENT. | do

find continued pretrial confinenent is required under

the criteria set forth under RCM 305(h)(2)(B) for the
foll ow ng reasons:
a. SSgt Wardle presents a risk to hinself. SSgt
Wardl e has been diagnosed with severe depression
and has made a serious attenpt at suicide. It is

quite likely SSgt Wardle will repeat his attenpt
to harm hi nsel f.
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b. Less severe fornms of restrain are inadequate to
protect SSgt Wardle and insure his appearance at
atrial, pretrial hearing, or further

i nvesti gati on.

Appel lant filed a notion alleging that he could not be
confined solely because he was a suicide risk and sought
rel ease frompretrial confinenent on that basis. On March
27, 2000, the mlitary judge held a hearing on the notion.
At that hearing Major May clearly expressed her belief that
there was a foreseeable risk of Appellant’s non-appearance,
both in terns of flight risk and a suicide risk. Mjor My
testified as follows:

He was rel eased because the VA hospital felt
i ke they could no | onger provide any
services to him and | was unable to get him
into any kind of Air Force facility as far
as on an inpatient basis. At that point,
when | realized what the situation was, that
| was at an inpasse, he was going to be

rel eased and I had no confidence that he had
been given a proper assessnment or the tools
that he needed to be a safe risk as far as
bei ng out. And you’ve got to renenber

t hough, | have several responsibilities as a
commander, and one of the responsibilities
is to ensure that Staff Sergeant Wardle is
going to neet trial. Wll, if he kills

hi msel f then he is not going to trial, and I
consider that a flight risk and we can use
it synonynously if you want. Committing

sui cide neans you are a flight risk because
you are not going to show up for trial.

| had concern that he was a flight risk for
several reasons. First of all, | didn't
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know how much noney he had sitting in any
accounts anywhere in the world. For all
knew, he had $80,000 to $100,000 in a Sw ss
bank account. For all | knew, he had an
escape plan. | didn’'t know.

But first and forenost, he had al ready
denonstrated an ability to do harmto

hi nsel f, which could have resulted in
sui ci de, which would have equated directly
to himbeing a flight risk and not show ng
up for trial. So I guess ny first and nost
primary reason for pretrial confinement was
the fact that he may not show up for tria
if he was released--if he was not put in
pretrial confinenent because he may either
flee or he may do harmto hinsel f again.
Because the nedical conmunity gave ne
nothing to go on, I had no choice but to ask
for pretrial confinenent.

The mlitary judge made a nunber of factual findings
and | egal concl usions regarding Appellant’s pretrial
confinement. The mlitary judge also incorporated into his
findings the Governnent’s March 3, 2000, Response to the
Def ense’ s Motion for Appropriate Relief.EI

The “FACTS” section of the Governnent’s bri ef

provides, in part, as foll ows:

! One, the court incorporates by reference and finds by a
preponderance of the evidence as facts the facts set forth by the
government in paragraphs 1 through 5 of its response, dated 3
March 2000, to the defense notion for appropriate relief. .

I n deciding whether the pretrial confinenment review ng officer
Col onel Foster in this case, abused his discretion, | reviewed
the matters outlined in his decision nenorandum dated 27 January
2000, and the attachnents thereto. Having reviewed the natter
Col onel Foster considered, as well as the brief subnmitted by
counsel on this notion, | adopt as ny own reasoning, the
reasoni ng set forth by the prosecution in its brief.
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pr ovi

Maj or May placed SSgt Wardle into pre-trial

confi nenent because she had reasonabl e grounds to
believe that SSgt Wardl e stole noney fromthe

gover nnment and because SSgt Wardl e posed a threat to
himself and a risk of flight. Specifically, SSgt
Wardl e failed to appear for duty on 10 Jan 00 as
ordered. Additionally, he tried to kill hinself. Myj
May reasoned that, based upon her experience wth past
menbers facing trial, SSgt Wardl e woul d face even
greater stress as the court martial process
progressed, increasing the chance that he would flee
or again attenpt to harm hinsel f.

Col Foster determ ned, based upon SSgt Wardl e’ s
di agnosi s of depression and suicide attenpt, that
pretrial confinenent was appropriate. He also
determ ned that | esser forms of restraint were

i nadequate to ensure SSgt Wardl e’ s appearance at
trial.

The “ ARGUMENT” section of the Governnent’s bri ef
des, in part, as follows:

Def ense counsel argues that confining SSgt Wardle for
his own safety is an inperm ssible reason under R C. M
305(h)(2)(B) to place or continue SSgt Wardle in
pretrial confinenent. This argunent ignores the

| anguage of R C M 305 (h)(2)(b)(iti)(a) — that the

prisoner will not appear at trial. To be blunt, if
SSgt Wardle conmits suicide, he will not appear at
trial. The question is whether pretrial confinenent

i s necessary, as opposed to sone |esser fornms of
restrain, to ensure his appearance at trial.

Maj May had anple reason to place SSgt Wardle into
pretrial confinenent. SSgt Wardle nmade a very serious
suicide attenpt shortly after |learning that OSI was
onto his theft schenme. M My testified at the
pretrial confinenent hearing that she did not believe
SSgt Wardle, while at the VA Hospital, received
adequat e counseling or treatnment to deal with the
stress leading to the suicide attenpt. Consequently,
Maj May believed that SSgt Wardl e presented a threat
to hinmself and a threat not to appear at trial. She
did not feel |esser forns of restraint were adequate,
as she no longer trusted SSgt Wardl e to appear at
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trial or not to harmhinself. Her belief that |esser
forms of restraint were inadequate was reasonabl e
under the circunstances. SSgt Wardl e, who was
apparently a reliable NCO before his suicide attenpt,
commtted an act that was wholly out of character and
i mpul sive. Short of watching SSgt Wardle 24 hours a
day, Maj May had no way of assuring SSgt Wardle woul d
not again attenpt suicide if the stress of the trial
process becane to[o] great for him

Col Foster, the pretrial confinenment hearing officer,
di d not abuse his discretion in considering SSgt
Wardle's risk to hinself as a factor in continuing
pretrial confinenent. Col Foster, addressing the
appropri ateness of confinenent, did not state
specifically that SSgt Wardle was a risk not to appear
at trial. However, he did find that it was quite

i kely that SSgt Wardle woul d repeat his attenpt to
harm hinself if released. This finding speaks
directly to the issue of whether or not SSgt Wardl e
woul d appear at trial, and was a proper consideration.
Sinply stated, if SSgt Wardl e harmed hinmself, he would
not appear at trial. For a mlitary nmenber facing
court-martial charges, suicide is the nost definite
and permanent form of flight.

The remai nder of the Governnent’s brief was devoted to
a further analysis of Appellant’s suicide risk.

VWere | differ with the magjority is that | do not read
the magi strate’s determnation or the mlitary judge' s
deci sion broadly enough to include “risk of flight” as the
sole or even primary basis for concluding that there was a
foreseeabl e ri sk of non-appearance that would justify
Appel lant’s pre-trial confinenent.

The record reveals that Major May initially based her
decision to place Appellant in pretrial confinenment on the

grounds that there was a foreseeable risk of non-appearance
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as a result of both risk of suicide and risk of flight. The
record also reflects that while the magi strate heard

evi dence of the risk of flight relied on by Major May, his
witten ruling relied only on the risk of suicide or self-
har m

Wiile the mlitary judge al so heard evi dence of the
flight risk relied on by Major May, both his findings and
the “reasoning” in the Governnent’s brief, which he adopted
as a basis for his decision, relied on suicide risk. The
mai n thrust of the Governnent’s brief, as adopted by the
Mlitary Judge, was that “suicide is the nost definite and
permanent formof flight.” The mlitary judge’'s reliance
on Appellant’s suicide risk is further evidenced by the
fact that when the sanity board, convened at the order of
the mlitary judge, found that Appellant no | onger posed a
serious risk of suicide, the mlitary judge ordered his
rel ease frompretrial confinenent.

Rel i ance on suicide risk as the prinmary factor
supporting a foreseeable risk of non-appearance does not
change the result. Although a question of first inpression
for this Court, the risk of suicide may provide a | awf ul
and proper factor supporting pretrial confinenent based
upon risk of non-appearance in appropriate cases. As in

this case, a servicenenber who is awaiting trial may have
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sui cidal ideation. Although the requirements for a nenta
health referral and care under these circunstances are
extrenely inportant and shoul d proceed uni npeded, those
procedures are not inconpatible with the needs of the
mlitary justice systemand should not bar legitimte
pretrial restraint decisions by a conmmander.

Pretrial confinenment is appropriate where it is
foreseeabl e that the accused wll not appear at trial,
pretrial hearing or an investigation. R C M
305(h)(2)(B)(iii)(a). Aside fromthe fact that a person
who conmits suicide will not appear at a trial or other
proceeding, it may be appropriate under the facts of a
particular case to infer froma suicide attenpt that an
accused is unwilling to face the consequences of his action
and stand trial by court-martial. |In those instances where
a person is wlling to take his or her own |ife as the
result of crimnal charges being preferred agai nst hiniher,
a commander may al so reasonably conclude that there is a
foreseeabl e ri sk of non-appearance fromless drastic
options such as flight.

The Di scussion acconpanying R C. M 305(h)(2)(B)
item zes illustrative factors that should be considered in
anal yzing the necessity for pretrial confinenment. |ncluded

in these factors is the “nental condition” of the accused.
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Suicidal ideation is the very type of nental condition that
t he Discussion indicates should be considered as a factor
in determ ning whether pretrial confinenment is appropriate.
Commanders, review ng nmagi strates, and mlitary judges
shoul d consi der an accused’ s nental condition, including
the likelihood of suicide, in determining that it is
unlikely the accused will be present for trial or other
proceedi ngs and that pretrial confinenent is warranted.
Appel lant argued in this case that the Air Force Court

of Crimnal Appeals, in United States v. Doane, 54 MJ. 978

(AAF. &. Cim App. 2001), found that risk of suicide is
not an appropriate basis for pretrial confinenment. He
asserted that without a finding of “risk of flight” the
pretrial confinenent in his case was illegal. The basis
for the majority decision in Doane was that suicida
ideation was a matter appropriate for a nental health
referral and was therefore not appropriate to consider in a

pretrial confinenent determnation. 1d. at 983. The Doane

decision is overly restrictive. A command s interests in
the mental health referral of servicenenbers and the
legitimate ends of pretrial restraint in the mlitary
justice systemare not nmutually exclusive. Both can

operate in tandem giving effect to the goals of both.
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The Air Force Court in Doane correctly identified

that a nental health referral is necessary when an

i ndi vi dual exhibits suicidal ideation. However, if that

i ndividual is also being considered for pretrial
confinement, the mlitary justice requirenents should not
be abated, but should continue, taking into consideration
the nental health process. | would not adopt the broad
hol ding in Doane that “preventing an accused from
commtting suicide is not a valid basis for ordering that
accused into pretrial confinement.” 54 MJ. at 983. A
reasonabl e belief that the accused presents a risk of
suicide is an appropriate factor, along with ot her rel evant
evi dence, upon which to determ ne whet her an accused wl |
be present for trial. These factors, in conjunction with
nmeeting the remaining requirenents of R C M 305(h)(2)(B)
Wi || support inposition of pretrial confinenment.

While the magi strate and the mlitary judge relied on
suicide risk as a basis for their determ nations, the
record reflects that they had evidence of flight risk as
relied upon by Major May before themin their
considerations. Therefore, this case presents a situation
where there was evidence of a foreseeable risk of non-
appear ance based primarily upon suicide risk and al so upon

risk of flight. Under these circunstances, | would find

10
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that “suicide risk” constitutes an appropriate factor to
consider in determning that pretrial confinenent is
warrant ed because it is probable the accused will not

appear for trial. R CM 305(h)(2)(B)(iii)(a).EI

| would affirmthe decision below on that basis.

2 As this case does not present a situation of where “suicide risk” is
the only evidence that the accused woul d not appear for trial, that

i ssue nust be reserved for another day. Nor is it necessary to

det erm ne whether attenpted suicide is “serious crimnal msconduct”
within the neaning of Rule for Courts-Martial 305(h)(2)(B)(iii)(b), as
that issue is not presented in this case.
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